








cases to redress litigation misconduct when
justice requires.

The notion that courts possess inherent
powers—powers separate and apart from
those specifically granted to courts by legis-
latures—is rooted in English tradition.”
Norman monarchs possessed absolute sov-
ereignty, which they used to assign adminis-
trative and judicial tasks to personal minis-
ters and advisers: “Through these councils, the
king exercised his vast prerogative authority,
which included guaranteeing justice and pre-
serving the peace.”® As these councilors
evolved into more formal judges and courts,
they were entrusted with judicial duties and
given certain powers essential to the efficient
functioning of the courts. However, these
early English judges were merely the king’s
representatives; all their powers stemmed
from the king’s absolute authority.

The Magna Carta affirmed for the first
time that there existed laws even the king
must obey. Over the next several centuries the
notion of a constrained monarch became
more potent. As judges gradually became
more independent, a shift took place from
allegiance to a particular king to allegiance to
the impersonal concept of “the Crown” and,
ultimately, to “the law.”? As a result, judicial
powers once merely derivative of the mon-
arch’s supreme power became viewed as the
“inherent powers” of the court.10

The U.S. Constitution established the
American judiciary as a separate branch of
government with even greater autonomy. As
early as 1812, the U.S. Supreme Court
acknowledged that Article III federal courts
possessed inherent powers: “Certain implied
powers must necessarily result to our Courts
of justice from the nature of their institu-
tion....[Ojur Courts no doubt possess pow-
ers not immediately derived from statute.”
The Court described those powers as ones
that “cannot be dispensed with in a Court,
because they are necessary to the exercise of
all others.”11

The same is true of California courts.
They were created by the California Constitu-
tion!? and are deemed to have inherent pow-
ers “not confined by or dependent on
statute.”13 Moreover, the California Legisla-
ture has expressly recognized these powers.
For example, in addressing the issue of dis-
missing cases for failure to prosecute, the
legislature stated its clear intention not to
interfere with the courts’ inherent powers:
“This chapter does not limit or affect the
authority of a court to dismiss an action or
impose other sanctions...under inherent
authority of the court.”!4 The legislature was
similarly cautious in its general guidelines
for handling the dismissal of cases: “The pro-
visions of this section shall not be deemed to
be an exclusive enumeration of the court’s

20 Los Angeles Lawyer November 2010

power to dismiss an action or dismiss a com-
plaint as to a defendant.”1$

The California Supreme Court has rec-
ognized two types of inherent powers: 1)
“courts’ equitable power derived from the his-
toric power of equity courts,” and 2) “super-
visory or administrative powers which all
courts possess to enable them to carry out
their duties.”6 The latter powers, in partic-
ular, enable a court to “control litigation
before it, to prevent abuse of its process, and
to create a remedy for a wrong even in the
absence of specific statutory authority.”17

Redressing Litigation Misconduct

Over the last century, there has been no short-
age of reported decisions describing a court’s
exercise of inherent powers to redress litiga-
tion misconduct. For approximately the last
20 of those 100 years, arguably the most
important decision in California on the inher-
ent authority of courts was Peat, Marwick,
Mitchell & Co. v. Superior Court.18 In Peat,
Marwick, the state of California sued account-
ing firm Peat, Marwick for having negligently
performed an audit. The state retained the
accounting firm Main Hurdman as an expert.
Shortly after its retention, however, Main
Hurdman began secretly negotiating with
Peat, Marwick over a potential merger.
Neither Main Hurdman nor Peat, Marwick
informed the state of the intended merger. In
fact, when news of the merger prematurely
leaked to the press, Main Hurdman assured
the state that there was no truth to the
“rumors.” Formal announcement of the
merger came almost a year later.

The court exercised its inherent power to
sanction Peat, Marwick for having interfered
with the state’s expert relationship—conduct
that the court deemed an “abuse of the liti-
gation process.”1® To “prevent the compro-
mise of confidential information and to pre-
serve the integrity of the judicial process,” the
court precluded Peat, Marwick from pre-
senting any evidence controverting certain
elements of the plaintiff’s case.20 Beyond its
core holding, what made the Peat, Marwick
decision so influential was its thorough treat-
ment of the reach of courts’ inherent powers.

The Peat, Marwick court recognized that
inherent powers “have been flexibly applied
in response to the many vagaries of the liti-
gation process” and reasoned that there is no
“intrinsic limitation” that would justify
restricting their application to redressing only
specific types of litigation abuse.?! Invading
or damaging a party’s unique relationship
with its expert, the court found, is funda-
mentally no different from disadvantaging a
party by destroying evidence.?2 Nor did the
court find due process considerations to be an
insurmountable obstacle to the exercise of
inherent powers: “We cannot accept the

notion that due process of law entitles a lit-
igant to present certain evidence after it has
compromised its opponent’s ability to counter
that evidence with the sort of litigation abuse
found in this case.”23 When a party seeks to
take unfair advantage or “the integrity of
the judicial system” is at risk, the Peat,
Marwick court affirmed that judges are
empowered to act.24

The Peat, Marwick decision drew heavily
from prior California decisions addressing
California courts’ inherent powers to respond
to “the many vagaries of the litigation
process.” These include Conn v. Superior
Court, in which a court exercised its inherent
powers to require the return of documents
wrongfully taken by an employee from his
former employer’s office.2S The Peat, Marwick
decision has been cited on numerous occa-
sions by courts assessing whether and how to
apply their inherent powers to redress litiga-
tion abuses.2® However, until recently, no
published decision had' directly tackled the
question of whether the arsenal of inherent
powers includes the authority to terminate a
case for litigation misconduct. Enter the long-
standing Stephen Slesinger, Inc. v. Walt Disney
Company royalty dispute concerning the
Winnie the Pooh children’s stories.2”

In 2004, the trial court imposed a termi-
nating sanction against Stephen Slesinger,
Inc., based on its finding that SST engaged in
severe and irremediable litigation miscon-
duct.?® Among its findings, the court con-
cluded that SSI had 1) hired an investigator
who wrongfully obtained Disney documents,
2) reviewed privileged and confidential Disney
papers, and 3) materially altered evidence in
an effort to conceal its possession of confi-
dential Disney documents.?? In granting the
terminating sanction, the trial court made
clear that it was “[e]xercising its inherent
powers to preserve and protect the integrity
of the judicial process.”3? This gave the court
of appeal an opportunity to address whether
trial courts have the inherent power to dismiss
litigation based on misconduct—a question
the court described as one of “first impres-
sion.”31

Although no published California decision
had affirmed a court’s exercise of inherent
power to grant a terininating sanction to
redress litigation abuses, California courts
have long-recognized inherent powers to ter-
minate cases for other reasons. If a litigant
unreasonably delays in prosecuting its case,
or pursues a “sham, frivolous or wholly vex-
atious” claim or defense, California courts
have the inherent power to dismiss the entire
action.32

California courts also have given strong
indications that the inherent power to dismiss
should be extended to redressing litigation
misconduct. For example, one court of appeal









the integrity of its proceedings.” This power,
according to the court, “restores balance to
the adversary system when the misconduct of
one party has destroyed it.”¢5 Finally, the
California Legislature has “expressly acknowl-
edged the inherent power of courts to dis-
miss,” but has not done so with respect to
monetary sanctions.é6

In fact, since the Bauguess decision, the
legislature took a number of steps to ensure
that trial courts have statutory authority to
impose monetary sanctions for different forms
of misconduct. For example, the legislature
enacted Code of Civil Procedure Section
128.5, giving courts broad authority to
impose monetary sanctions for “bad faith
actions or tactics.” The legislature specifi-
cally observed that this power was “now not
presently authorized by the interpretation of
the law in Baugfu]ess v. Paine.”57 Section
128.5 was later superseded by Section 128.7,
which was modeled after Rule 11 of the
Federal Rules of Civil Procedure and remains
in place today. Section 128.7 grants more
limited authority to impose monetary sanc-
tions than Section 128.5 and also provides
greater procedural safeguards by allowing an
offending filing to be withdrawn without
consequence. This and other authorities like
Section 177.5 and Rule 2.30 of the California
Rules of Court (formerly Rule 227), which
authorize imposition of monetary sanctions for
certain forms of litigation impropriety, fur-
ther underscore “the Legislature’s acceptance
of [the Bauguess court’s] core holding that
trial courts may not award attorney fees as a
sanction for misconduct absent statutory
authority (or an agreement of the parties).”¢8

The inherent powers of California courts
provide an important check on litigation
abuses. Recent decisions underscore this
fundamental fact, even as the contours of
the courts’ inherent powers continue to
evolve. 9]
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